On the facts and circumstances surrounding this particular
citation, the inspector conceded that he had never inspected
the highwall prior to the rock fall in question, and he
admitted that such a fall can change the appearance of the
highwall.  Even though the inspector charged that men were
allowed to work in the pit area in question before any
hazardous conditions had been corrected, he admitted that
he had no evidence or knowledge that any miners were assigned
any such duties by mine management personnel who knew that
any hazardous conditions existed.  The inspector's sole basis
for this allegation was the fact that a rock fell and struck
a miner.

There is no testimony by the inspector who issued the
citation that any overhanging highwalls or banks ever existed
prior to the accident.As a matter of fact, Supervisory
MSHA Inspector Utley, who accompanied Inspector Siria during
his post-accident investigation, testified that he saw no
indication of any overhanging highwall materials.  MSHA's
counsel conceded during the course of the hearing that if
the crack which appeared suddenly and without warning caused
the rock fall which resulted in the fatality, mine management
would have no way of knowing in advance about the crack.
Counsel also candidly conceded that even if the highwall had
been properly scaled, there was no way to assure that a sudden
crack would not unexpectedly appeared.

The testimony by the miners who were in the pit at the
time of the accident, including an eyewitness and member of
the safety committee, establishes that once the crack became
visible and known, those miners working under it, including
the victim, were not necessarily concerned because "it was
not working" and they observed no visible changes in the high-
wall conditions.  In short, the testimony of miners who worked
in the pit, and directly under the area where the rock fell,
indicates that they were not particularly concerned with the
conditions of the highwall and they had no reason to believe
that they were in any danger.  Of course, once the rock fell
and struck the victim, and once MSHA embarked on an official
inquiry, it is a natural tendency for the very same people
who had no concern for the conditions prior to the incident
in question, and who failed to give any warning to the victim
in advance or withdrawing from the zone of danger, to now
infer or imply that the highwall was not scaled or that the
conditions which prompted the rock fall were obviously
ignored.

After careful consideration of all of the evidence and
testimony in this case, I conclude and find that MSHA has
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